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Many courts say that there is no equitable jurisdiction in such cases 
unless some property right is endangered. Attorney General v. The Sheffield 
Gas Consumers Co. (1852), 3 D. M. & G. 304, 320; Emperor of Austria v. 
Day and Kossuth (1861), 3 D. F. & G. 253; Atfy Gen'l v. Ins. Co. (1817), 2 
Johns. Ch. 271; Ocean City Ass"n v. Schurch (1898), 57 N. J. Eq. 268; 
Texas v. Patterson (1896), 14 Tex. Civ. App. 465; Tiede v. Schneidt (1898), 
99 Wis. 201. And the very court which decided the principal case, in The 
State ex rel. Att'y Gen'l v. Schweikardt (1891), 109 Mo. 496, refused an 
injunction to restrain the illegal sale of liquor on the ground that no prop- 
erty rights were affected and it was a mere attempt to enforce the penal 
laws of the state through the medium of the equity courts. 

On the other hand, in Reeves v. Territory (1903), 13 Okla. 396, an 
injunction was issued against the owners of a disorderly and disreputable 
theatre. 

In Commonwealth ;'v. McGovern (1903), 25 Ky. L. Rep. 411, 66 L. R. A. 280, 
the owners of a large building in Louisville were enjoined from conducting 
a prize fight therein, although the injunction against the prize fighters them- 
selves was denied, on the ground that the remedy against them by criminal 
prosecution was entirely adequate. And in Lang v. Merwin (1905), 99 Me. 
486, on the petition of twenty voters as provided by statute, an injunction 
was issued restraining the owner of a cigar store from running a slot machine 
therein. 

It is extremely difficult, if not impossible, to reconcile these decisions, or 
to reduce them to a single principle. Perhaps the situation can best be 
accounted for by recognizing the fact that this branch of equity is of com- 
paratively recent growth, and that it has made more rapid advances in 
some jurisdictions than in others. 

It would seem that the true jurisdictional test should be the adequacy 
of the legal remedy. Does the machinery of the criminal courts provide the 
community with adequate protection in the particular case presented? And 
this test is more or less clearly laid down in the following cases : Att'y 
Gen'l v. Sheffield Gas Consumers Company (1852), 3 D. M. & G. 304, 320; 
State v. Mobile (1837), 5 Port. (Ala) 279, 313; Newcastle v. Haywood 
(1892), 67 N. H. 178; State v. Patterson (1896), 14 Tex. Civ. App. 465, 
and in Story's Equity Jurisprudence, § 924. 

In the principal case the Missouri court seems to have taken about as 
advanced a position on the jurisdictional question as has been taken any- 
where thus far, especially in issuing the injunction against the performers, as 
well as against the proprietors of the exhibition. C. A. D. 



Municipal Contracts for Patented ur Proprietary Paving. — Questions 
as to what amounts to proper competition under statutory and charter pro- 
visions requiring that paving contracts be let to the lowest bidder have 
caused much difficulty where patented processes or proprietary materials 
have been involved. Such requirements are primarily for the protection and 
benefit of the taxpayer. His rights are paramount, while those of the con- 
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tractor are subordinate. As a result it often appears that the decisions of 
the courts are more or less influenced by the consideration that a contract 
is being attacked by a taxpayer rather than a bidder or vice versa. Specifica- 
tions or ordinances calling for a patented pavement or material and followed 
by the single bid of the parties controlling the patent brought the meaning 
of the words "lowest bidder" before the courts. A sharp conflict at once 
appeared in the two leading cases of Dean v. Charlton, 23 Wis. 590, and 
Hobart v. City of Detroit, 17 Mich. 245. The facts in both were the same, 
but the Wisconsin court held such a contract void, while the Michigan court 
held it valid. From these cases grew the so-called Wisconsin Rule and 
Michigan Rule, each of which has its adherents. With changing statutes and 
circumstances, however, courts have receded from their original positions, 
have modified and distinguished, until it is difficult to state precisely upon 
which side of the controversy they stand. Still at times the conflict reappears 
as sharply as in the two leading opinions. 

In the recent case of Stocking et al. v. Warren Bros. Co. (1908), 
— Wis. — , 114 N. W. Rep. 789, the question was involved. The specifica- 
tions called for bids on four different kinds of paving. One of these was 
patented and controlled by the defendant company, which, as the sole bidder 
on that particular kind of pavement, submitted the lowest of all bids on the 
four kinds specified. Previously the defendant had offered to furnish all the 
necessary rights and material to any successful bidder at a fixed price. An 
action by taxpayers to enjoin the execution of the work was sustained on the 
ground that the statute required competition between bidders upon the same 
plan or process and was not satisfied by competition between different plans 
or processes. Timlin and Kerwin, JJ., dissented on the authority of Balti- 
more v. Flack, 104 Md. 107. 

It may be taken as settled that, in the absence of statute, municipal cor- 
porations are not bound to let their contracts to the lowest bidder, nor are 
they precluded from contracting for patented materials or processes. The 
fact that such a contract tends to create a monopoly does not make it void 
as against public policy. Bunker v. Hutchinson, 74 Kan. 651 ; Dillingham v. 
Mayor, etc., of Spartanburgh (1907), — S. C. — , 56 S. E. Rep. 387. Then, 
too, when the statute uses the words "lowest responsible bidder" there is a 
large measure of discretion left to the municipal authorities. Reuting v. 
Titusville, 175 Pa. St. 512. Even if "responsible" be omitted, the letting of 
a contract calls for the exercise of some discretion. The conflict is whether 
"lowest bidder" calls for competition, and, if so, what must be the nature 
of that competition. The following cases may be said to directly support 
the Wisconsin Rule: Nicholson Pav. Co. v. Painter, 35 Cal. 699; Fishbum 
v. Chicago, 171 111. 338; Siegel v. Chicago, 223 111. 428; Monaghan v. Indian- 
apolis, 37 Ind. App. 280; Fineran v. Paving Co., 116 Ky. 495; State v. Eliz- 
abeth, 35 N. J. L. 351 ; Dolan v. New York, 4 Abb. Pr. N. S. 397 ; People v. 
Van Nort, 65 Barb. 331. Also Burgess v. Jefferson, 21 La. Ann. 143, insofar 
as burdens on abutting property owners are involved. The Michigan Rule 
is directly supported by Holmes v. Detroit, 120 Mich. 226; Barber Pav. Co. v. 
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Hunt, ioo Mo. 22; Swift v. St. Louis, 180 Mo. 80; and, though not directly 
in the case or passed upon, is cited with approval in Rhodes v. Board of 
Public Works, 10 Colo. App. 99; Sanders v. City of Iowa City (1907), 
— la. — ,m N. W. 529; Yarnold v. Lawrence, 15 Kan. 126; Baltimore v. 
Flack, 104 Md. 107; Newark v. Bonnell, 57 N. J. L. 424. The great difficulty 
is that many cases, often cited as being on one side or the other of the 
controversy, arose under changed circumstances or requirements which 
forced the courts to modify their earlier holdings. 

Thus New York is claimed by the followers of both rules. The two 
early decisions above certainly supported the Wisconsin view. But in the 
case of In re Dugro, 50 N. Y. 513, a contract calling for "Nicolson" pave- 
ment was held valid, but on the ground that the statute gave the common 
council wide discretion. In the opinion it is said, "if, as alleged, there could 
be no competition for paving with the Nicolson pavement, the common 
council has nevertheless the power to cause the street to be paved with it, 
and it is simply a case not within the statute, although the words are broad 
enough to include it." A contract for the purchase of patented water meters 
was sustained on the same ground of discretion. Baird v. New York, 96 
N. Y. 567. Then a contract calling for paving with a patented brick which 
was on the market at a fixed price was held invalid. Smith v. Syracuse Imp. 
Co., 161 N. Y. 484. But in Knowles v. New York, 75 N. Y. Supp. 189, affirmed 
without opinion in 74 App. Div. 632, the specification of a patented steel for 
a bridge was upheld, since the steel could be had on the market and the 
price was not fixed. Finally, in Rose v. New York, 85 App. Div. 461, it was 
held, under a charter calling for a "fair and reasonable opportunity for com- 
petition," that the municipality could not advertise for bids to pave with a 
patented article, although the patentee agreed to furnish the material to all 
bidders at a uniform price. New Jersey also is claimed under both rules. 
State v. Elizabeth (supra) followed Wisconsin. But there was a departure 
in Newark v. Bonnell, 57 N. J. L. 424, and in Ryan v. Patterson, 66 
N. J. L. 533, where it was held that specifications calling for "Trinidad 
Lake" asphaltum, "a proprietary article and a monopoly," were valid, since 
all the bidders could use it, taking the risk of obtaining it from the proprietor. 
In the latter case the city council had the right to reject any or all bids. 
Finally, in Bye v. Atlantic City, 73 N. J. L. 402, it was held that bids could 
be called for upon special or patented material alone, provided anyone could 
obtain such material at a known fixed price before the bids were called for. 

In other states the question has not been definitely passed upon. Colorado, 
while favoring the Michigan Rule, has only decided that where the abutting 
owners are given the right to choose a paving material, they may properly 
petition for Trinidad Lake asphalt, there being no proof that it could not be 
purchased on the market. Rhodes v. Board, etc., 10 Cblo. App. 99. Iowa 
also favors the Michigan Rule, but has gone no farther than to decide that 
such contracts are valid where the patentee will sell at a fixed price to the 
successful bidder. Saunders v. City of Iowa City (1907), — la. — ,111 N. W. 
Rep. 529. The Kansas court, too, in Yarnold v. Lawrence (supra) approved 
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the Michigan case of Hobart v. Detroit (supra). In State v. Shawnee 
County, 57 Kan. 267, a contract for a patented system of bridge construction 
was sustained, since all bidders might use it by payment of a fixed royalty. 
In Bunker v. Hutchinson, 74 Kan. 651, the statute did not require paving 
contracts to be let to the lowest bidder, so the question was not decided. 
The Maryland court in the recent case of Baltimore v. Flack, 104 Md. 107, 
cited the Michigan cases with approval, and as there were three bids under 
the patented process the court held that there was sufficient competition. In 
Baltimore v. Rayno, 68 Md. 569, the question was whether a patented process 
conformed to the contract requirements. In Pennsylvania it has been held 
that there must be specifications to bid on before there can be a lowest bid- 
der, Mazet v. Pittsburgh, 137 Pa. 548, and that a city could contract to 
purchase patented flues for a fire engine built by the patentee. Silsby M'f'g 
Co. v. Allentown, 153 Pa. 319. Of the two federal cases, one, Worthington 
v. Boston, 41 Fed. Rep. 23, held that an exchange of patented pumping 
engines did not satisfy an ordinance calling for bids, and the other, Field v. 
Barber Pav. Co., 117 Fed. Rep. 925, held a contract for Trinidad asphalt 
valid. The statute in the latter case did not require contracts to be let to the 
lowest bidder. 

Where this Trinidad or Trinidad Lake asphalt has been called for by the 
specifications the courts have fallen into a disagreement which does not fol- 
low the lines of the original conflict. Contracts made under such specifica- 
tions were sustained in Newark v. Bonnell, 57 N. J. L. 424, and in Rhodes 
v. Board, etc., 10 Colo. App. 99, it appearing in both cases that there was 
nothing to show that all bidders could not purchase the asphalt. Such a 
contract was held invalid in Fishburn v. Chicago, 171 111. 338, the court 
taking the position that while the council might determine that some pro- 
prietary material was best adapted to its use, yet the ordinance should be so 
framed as to make such material the standard of quality, not to require that 
it alone should be used. 

But by far the most serious conflict appears where the owner of the 
proprietary material or patented process offers its use to the bidders at a 
fixed price, or when it is on the market. Here, too, the lines of the original 
conflict are not followed. The New Jersey case of Newark v. Bonnell 
(supra) goes so far as to hold that provided the bidders can take the risk 
of obtaining a proprietary material or gaining the owner's license to use it 
there is sufficient competition. Usually it is necessary to show that the 
article or commodity is on the market or has been offered to the bidders by 
the owners. Contracts under these circumstances have been sustained in the 
following cases. Ferine, etc., Pav. Co. v. Quackenbush, 104 Cal. 684; Saun- 
ders v. City of Iowa City (1907), — la. — , m N. W. Rep. 529; State v. 
Shawnee County, 57 Kan. 267; Baltimore v. Flack, 104 Md. 107; Bye v. 
Atlantic City, 73 N. J. L. 402; Knowles v. New York, 75 N. Y. Supp. 189; 
Hastings v. Columbus, 42 Ohio St. 585. To the contrary and with the prin- 
cipal case on this point are Siegel v. Chicago, 223 111. 428, on the ground that 
the proprietor can sell only to whom he pleases and so control the bids ; Mon- 
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aghan v. Indianapolis, 37 Ind. App. 280, because the owner reserved the right 
to sell only to a capable or competent contractor, the owner being the judge; 
Smith v. Syracuse Imp. Co., 161 N. Y. 484, the proprietor allowing only a 
fixed price at which he would sell; Rose v. New York, 85 App. Div. 461, 
where the charter required a "reasonable opportunity for competition;" and 
Allen v. City of Milwaukee, 128 Wis. 678, because the patentee, in fact, not 
only sold the material, but was to do the bulk, of the work, distinguishing 
Kilvington v. Superior, 83 Wis. 222. 

The principal case holds that competition between different patented pro- 
cesses is not sufficient and that there must be a competitive bidding under 
the same process. In those cases which have held that bidding between pat- 
ents is sufficient it is significant that more than one bid was put in under 
the patented process. Att'y General v. Detroit, 26 Mich. 263, two bidders; 
Baltimore v. Flack, 104 Md. 107, three bidders ; Newark v. Bonnell, 57 
N. J. L. 424, two bidders. From the cases discussed it appears that on the 
original question, where the specifications call for a patented process or 
material, the weight of authority is with the Wisconsin Rule. Where Trin- 
idad asphalt is specified the authorities are not numerous, but the Illinois 
holding in Fishburn v. Chicago (supra) appeals to the reason. Where the 
article is on the market or can be purchased from the proprietor the weight 
of authority is with the states following the Michigan Rule. California, New 
Jersey and New York have been won over. The object of the requirement 
that municipal contracts be let to the lowest bidder is to obtain competition 
and to escape the corrupt practices which follow favoritism. If the speci- 
fication of a patented process destroys this competition, the proceedings 
should be held void. The legislature can remedy any inconvenience which 
may follow by such provisions as may seem just. The difficulty is well met 
in Att'y General v. Detroit, 26 Mich. 263, in which it is held that something 
must be left to the discretion of the council, and the law can lay down no 
inflexible rule that will not work mischief, for each case must stand upon its 
own circumstances in determining whether there is in fact competition or 
not. The charter of New York city, which requires "a fair and reasonable 
opportunity for competition," seems to meet the situation. See 4 Mich. Law 
Rev. 78, and 5 Mich. Law Rev. 484, 485, 708. F. B. F. 



